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By Robert Weston Ash, Associate Professor of Law, Regent University
School of Law, Virginia Beach, Virginia
On 13 January 1898, in the newspaper L’Aurore, Émile Zola published an open letter, entitled
1 directed to the President of
“J’Accuse…!”,
2 Zola’s letter was a
France.
scathing indictment of the French military leadership for trying and convicting Captain Alfred
Dreyfus, the only Jewish officer serving on the French General Staff, for engaging in espionage.
3

Zola was appealing to the French President for justice for Dreyfus, who had been convicted on
forged evidence created by a known anti-Semite,
4

publicly stripped of his rank and military decorations,
5

and sentenced to solitary confinement on Devil’s Island for the rest of his life.
6

Zola detailed a series of wrongs—some innocent, some not—that led to Dreyfus’ arrest, first
trial, conviction, and sentencing.
7

Yet, even when it became clear that Dreyfus was, in fact, innocent of the charges of espionage,
the injustice was compounded when senior French military leaders decided it was better to
protect the Army’s reputation (by intentionally acquitting the real traitor) than to admit that Army
leaders had erred with respect to Dreyfus and to set him free. 8 Hence, based on the same false
evidence, a second French military court was convened to reconvict Dreyfus while another
military tribunal intentionally acquitted the real traitor.
9

Despite pious proclamations of their fidelity to the principles of justice and the rule of law,
French military leaders betrayed the very cause of justice by knowingly manipulating the French
military justice system to continue the imprisonment of the innocent Dreyfus while acquitting the
officer then known to have betrayed France.

In light of the near-global hysteria surrounding the May 31, 2010, clash on the high seas
between Israeli forces and the so-called Free Gaza flotilla, it appears that Europe and the world
have learned little since the Dreyfus Affair. Yet again, political leaders have publicly and piously
proclaimed their fidelity to the rule of law and the cause of justice, all the while stirring up
anti-Semitic hysteria (this time, directed at Israel) and supporting anti-Jewish bigots (this time,
radical Islamists like Hamas) who openly despise and manipulate and trample on the rule of law
to their own purposes. Yet again, the world community has betrayed justice by rushing to
condemn the innocent, despite clear and unambiguous evidence that the Jewish State was fully
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complying with International Humanitarian Law,
and to exonerate the
guilty,
even while
Hamas, its flotilla allies, and other opponents of Israel repeatedly and intentionally flout the rule
of law
. Yet again,
despite pious platitudes of fidelity to justice and the rule of law, world leaders have turned their
backs on justice and instead have thrown their support behind the international terrorist
organization Hamas which daily violates the rule of law that Israel seeks (and world leaders
claim) to uphold. Within hours of the May 31st clash on the high seas and
well before any of them could have determined what exactly occurred at the clash site
, world leaders rushed to issue statements condemning Israel’s actions, thereby fanning global
anti-Israeli hysteria.

Let’s review the evidence.

I. ISRAEL’S PRECARIOUS POSITION IN THE REGION AND IN THE WORLD
From its founding in 1948, the State of Israel has had to exercise constant vigilance with respect
to hostile neighbors and their allies who wish Israel harm. Since 1948, Israel has been the
target of vicious attacks (both physical and rhetorical) by its neighbors and others opposed to
the very existence of a Jewish state. 14 Israelis have been attacked repeatedly, on their own soil
15 Such attacks have run the gamut from
and overseas.
suicide bombings to
fedayeen terrorist
attacks to skyjackings to indiscriminate rocket attacks to full-scale conventional wars.
16

This has taught Israel that it must be guard itself against attacks from every direction.
17

Since the May 31, 2010, Israeli naval clash on the high seas with the so-called Free Gaza
flotilla, Israel has once again come under vicious rhetorical attack by world leaders of every
stripe and from every region of the globe for merely doing what any sovereign state has the
inherent right to do—act in its own self-defense.
18

The outpouring of rhetorical venom directed against Israel for enforcing a lawful blockade to
ensure its own defense was immediate and widespread. 19 It was essentially “déjà vu all over
20 History had witnessed such
again.”
anti-Semitic ravings before—in 1890s France at the two Dreyfus' courts-martial, where the
innocent Dreyfus was charged, tried, and wrongly convicted twice (and the real traitor
intentionally exonerated), all despite overwhelming evidence on hand indicating that Dreyfus’s
convictions constituted a gross miscarriage of justice! The situation surrounding the May 31,
2010, clash on the high seas is eerily similar—and unsettling.
II. WHAT WORLD LEADERS CHARGED ABOUT THE CLASH
What follows is a sampling of the over-the-top charges leveled at Israel regarding the Israeli
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naval clash with the flotilla. Turkish Foreign Minister Ahmet Davuto_lu, despite prior warnings
from Israel that Israeli forces would enforce the Gaza blockade and despite knowledge of the
Israeli offer to ensure UN delivery of the humanitarian goods to Gaza over land, nonetheless
accused Israel of “banditry and piracy.”
21

The Arab League (not surprisingly) labeled Israel’s naval action a “terrorist act.”
22

In what will undoubtedly go down in history as a supreme case of irony, if not outright
chutzpah
, the Islamist terrorist group Hamas described Israel’s action as “state terrorism.”
23

King Abdullah of Jordan claimed that the “Israeli attack represent[ed] a crime.”
24

Not to be outdone, Syrian officials condemned the naval clash as a “crime against humanity.”
25

Turkish Prime Minister Recep Tayyip Erdo_un
26

characterized the Israeli action as an attack “on international law, the conscience of humanity
and world peace.”
27

Palestinian Authority President Mahmoud Abbas
28

claimed that “Israel ha[d] committed . . . a massacre.”
29

Former Egyptian President Hosni Mubarak sounded downright wimpish by comparison, merely
denouncing the use of “excessive and unjustified force.”
30

The Saudi Cabinet denounced the attack as “aggressive and reflect[ive of] Israel’s inhuman
practices, flagrant defiance of the whole world and international law . . . .”
31

President Hugo Chavez of Venezuela condemned Israel’s “attack on peace activists” and called
the attack “an act of war undertaken by the Israeli army against defenseless civilians.”
32

The North Korean Foreign Ministry, in a tone considerably subdued by DPRK standards,
dutifully condemned Israel for having “mercilessly killed or wounded dozens of civilians aboard
the boats” and then (for good measure) implicated the United States, labeling the attack a
“crime against humanity perpetrated at U.S. connivance and under its patronage.”
33

The President of the European Parliament, Jerzy Buzek, called the naval action “a clear and
unacceptable breach of international law….”
34

French President Nicolas Sarkozy
35

condemned “the disproportionate use of force” against the flotilla by the Israeli forces.
36

British Prime Minister David Cameron, leader of a nation that has been fighting Muslim thugs for
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centuries, nonetheless condemned the Israeli attack as “completely unacceptable.”
37

Such was the hyperbole (not to mention hypocrisy) infusing the official statements. “Piracy”!
“Terrorism”! “Massacres”! “Crimes against humanity”! “Violations of international law”! Oh, my!
Yet, by condemning Israel for lawfully defending itself against Islamist terrorist groups like
Hamas (whose sworn goal is to destroy Israel 38 ) as well as against organizations that aid and
abet Hamas (like the Free Gaza flotilla organized by the Turkish Islamist group IHH
39

), world leaders actually encourage—whether by design or default—increased international
lawlessness. Those leaders play into the hands of evil men (Islamist terrorists and their fellow
travelers in an ever increasing axis of evil) who care not one whit for justice and the rule of law
as we know them in the West, thereby encouraging them to repeat such actions given the huge
propaganda victory they achieved at Israel’s expense.
III. PERTINENT FACTS ABOUT THE NAVAL CLASH
Although any loss of innocent life is regrettable, let’s review the facts to determine who bears
actual culpability in this matter:

1. For a number of years, there has been an ongoing armed conflict between the State of Israel
and Hamas (and other Islamist terrorist groups) located in, and firing rockets and mortars from,
the Gaza Strip; 40

2. Because of the ongoing conflict, Israel has the inherent right under international law to defend
itself and its citizens; 41

3. Establishing a naval blockade during an armed conflict to interdict delivery of war materials to
one’s adversaries is permitted under international law; 42

4. Pursuant to the establishment of a lawful blockade, Israel has the right to inspect cargoes
bound for enemy-controlled territory, including the right to take ships into a nearby port for that
purpose; 43

5.The so-called Free Gaza flotilla made no secret of its intent to breach the Israeli blockade and
sail to Gaza; 44
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6. Israel warned the Turkish government (and other governments whose nationals were
participating in the flotilla) in advance that Israel would enforce its blockade; 45

7.In an attempt to avoid a confrontation at sea, Israel—publicly and in good faith—offered to
allow the humanitarian cargo to be unloaded at the Israeli port of Ashdod for subsequent UN
delivery to the Gaza Strip over land; 46

8. All such offers were summarily rejected by flotilla participants; 47

9. The flotilla set sail for Gaza on or about May 30, 2010; 48

10. On May 31, 2010, as the flotilla approached the area of the blockade, the Israeli Navy
queried the ships by radio as to their destination and warned them that they were approaching
restricted waters; 49

11. The ships responded that they were bound for Gaza and refused to either change course
away from Gaza or divert to the port of Ashdod; 50

12. Following the ships’ refusal to comply with Israeli Navy instructions concerning the
blockade, Israeli military personnel began to board the ships to enforce the blockade; 51

13. On five of the six ships, there was little or no resistance to the boarding, and only minor
injuries occurred on either side; 52

14. On the sixth ship, the Turkish vessel Mavi Marmara, a group of passengers took up
arms—metal rods, knives, and other weapons—and assaulted the Israeli commandos
attempting to board the ship; 53
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15. The Israelis boarding the Mavi Marmara were armed primarily with non-lethal paintball guns
(yes! paintball guns!); 54

16. Only when the Israeli assault personnel began to sustain life-threatening injuries inflicted by
the armed passengers did they resort to lethal weaponry for self-defense; 55

17. Some of the passengers aboard the Mavi Marmara had publicly stated prior to sailing that
they hoped to become martyrs (i.e., shaheed); 56

18. In the melee that resulted on the Mavi Marmara, nine of the 581 passengers aboard the ship
were killed 57 and 55 were wounded; 58

19. Nine Israeli military personnel were injured, some seriously, by passengers on board the
Mavi Marmara who attacked them; 59

20. Despite the violence and the attempt to breach the blockade, Israel nonetheless unloaded
the humanitarian cargo at Ashdod and attempted to deliver it to the Gaza Strip; 60

21. Only three of the six ships in the flotilla were carrying humanitarian cargo; 61

22. The Turkish group that organized the flotilla, the Foundation for Human Rights and
Freedoms and Humanitarian Relief (whose initials are IHH in Turkish), is a group known (by the
Turkish government and others) to have ties to Islamic terrorist groups 62 opposed to Israel,
including Hamas (whose sworn goal is to destroy Israel);
63

and

23. The flotilla was bound for the Gaza Strip, a territory controlled and dominated by Hamas, a
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group recognized as an international terrorist organization by the United States, the European
Union, and others. 64
IV. DID ISRAEL COMMIT OF ANY OF THE OFFENSES CHARGED? Given the foregoing
facts, of what, if anything, is Israel guilty?
A. The Charge of Piracy
How about the charge of piracy? 65 Hardly! In the simplest terms, piracy is “an act of robbery on
66 No robbery occurred in this matter—in fact,
the high seas.”
once the flotilla’s ships were brought into the port of Ashdod, the Israelis unloaded and
forwarded the humanitarian cargo to the Gaza Strip, just as they had offered to do prior to the
67 According to the U.N.
clash at sea.
Covenant on the Law of the Sea,
68

piracy includes “any
illegal
acts of violence or detention, or any act of depredation, committed for
private
ends by the crew or passengers of a
private
ship.”
69

Since the naval confrontation was lawful
70

(as an act of enforcing a naval blockade in a zone of armed conflict) and was not carried out by
private ships for private ends (it was carried out by a naval force executing government policy),
it was not,
and indeed could not be
, piracy. Hence, accusations of piracy were clearly specious, as anyone making such a charge
had to know. Why, then, would responsible world leaders use such inflammatory language?
Why, indeed! Perhaps creating an international groundswell of criticism directed against Israel
was intended (like what occurred to the Jew Dreyfus in France in the late 1800s).
B. The Charge of Committing a Massacre
So, what about the charge that Israeli forces committed a massacre on board the Mavi
Marmara? 71 No way! “Massacre” is defined as “the savage killing of many victims” 72 or “the act
or an instance of killing a number of usually helpless or unresisting human beings under
circumstances of atrocity or cruelty.”
73

Do these definitions fit the facts of the flotilla incident? Recall that Israel repeatedly requested
(both before the ships set sail
74

and
as they approached restricted waters
75

) that the flotilla divert to the port of Ashdod to unload its cargo (for promised delivery to Gaza
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by UN personnel) in order to avoid a confrontation at sea—something the flotilla participants
rejected out of hand.
76

Moreover, when the Israeli military finally acted, the commandos who boarded the ships were
armed primarily with non-lethal weapons—
paintball guns
.
77

There were few acts of violence or casualties on five of the six ships.
78

On the sixth ship, casualties to
passengers
resulted
only after
a group of passengers assaulted Israeli forces with metal rods, knives, and other weapons,
causing the Israeli forces to resort to lethal weaponry to defend themselves.
79

Yet, despite the fierceness of the attacks, even after the Israelis resorted to use of lethal force,
only nine of 581 passengers aboard the ship were killed (strongly suggesting focused
self-defense, not a massacre).
80

Further, those who assaulted the soldiers were clearly not “helpless or unresisting human
beings.” Nor did the number of casualties amount to anything that a rational person could
consider a “savage killing of many victims.” Additionally, this was a completely avoidable
situation. The flotilla organizers were seeking a confrontation (as they admitted before the clash
even took place),
81

and they got one, despite Israeli efforts to provide a reasonable, peaceful, alternative to deliver
the goods to the Gaza Strip.
82

There was no massacre, as any rational world leader would know. Once again, one wonders
why so many world leaders were so quick to make such an unfounded accusation.
C. The Charge of Committing an Act of Terrorism
Okay, then, what about terrorism? 83 No—not that either. The FBI defines terrorism as “the
unlawful use of force or violence against persons or property to intimidate or coerce a
government, the civilian population, or any segment thereof, in furtherance of political or social
84 First, the force applied in this matter was
objectives.”
lawful (Israel was enforcing a validly established blockade, which is its right under international
85 Second, the
law in times of armed conflict).
purpose was to ensure that no items of military contraband were to be delivered to Israel’s
enemies in the ongoing armed conflict (also a valid purpose under international law).
86

Moreover, Israel had publicly offered a reasonable, peaceful, alternative that would have
precluded any application of force at all—
a significant indicator that Israel’s goal was not to intimidate anyone
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.

87

There was no terrorism here. All such accusations were absurd—and had to have been known
to be absurd when made.
D. The Charge of Violating International Law
So, did Israel violate international law? 88 Three issues seem to be implicated in that question:
first, whether the blockade of the Gaza Strip was lawful under international law; second,
whether the force applied by Israel was proportional; and third, whether it was lawful to accost
the ships on the high seas some distance beyond the restricted waters governed by the
blockade. Regarding the legality of the blockade, the law of blockade (derived from international
law that was codified in the 1909
London Declaration
Concerning the Laws of Naval War
89

and subsequently updated in 1994 in the
San Remo Manual on International Law Applicable to Armed Conflicts at Sea
90

permits the establishment of naval blockades during periods of armed conflict.
91

Since there is an ongoing armed conflict between Israel and Hamas (and other Islamist terror
groups) involving the Gaza Strip, the blockade was (and remains) lawful.
92

Since the blockade is lawful under international law applicable to armed conflicts at sea, Israel
did not violate international law by establishing the blockade. And, once lawfully established,
under international law, the blockade must (repeat,
must
) be enforced against all vessels seeking to enter the restricted waters.
93

That rule applied to the Free Gaza flotilla as well.
Regarding the issue of proportionality, it is a well-established principle of international
humanitarian law that application of force during an armed conflict must not exceed what is
required to achieve the military objective. 94 If more force were to be used than was necessary in
the circumstances, it would be disproportionate and would violate international law.
95

Yet, the principle does not require one-to-one proportionality—e.g., it does not mean that one
must limit oneself to the same number or types of weapons or number and types of rounds
expended.
96

Being attacked with knives and metal rods does not require that defenders respond only with
similar knives and rods. Hence, defending oneself with a firearm when being attacked by
persons wielding knives and metal rods is proportional, unless defenders were to fire their
weapons indiscriminately at all passengers, including those the defender
knows
are not participating in the attack.
97
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It must also be understood that, when engaging in legitimate self-defense,
mistakenly
killing or wounding an innocent person—though clearly tragic—does not convert a proportionate
response into a disproportionate one.
98

In the naval clash, Israeli forces boarding the ships were armed primarily with non-lethal
weapons (i.e., paintball guns).
99

Only when certain passengers attacked them with metal rods, knives, and other life-threatening
weapons did the Israeli forces respond with lethal force.
100

Resort to lethal weaponry only after their lives were threatened, in and of itself, strongly
suggests that the Israeli plan was to halt the attempt to breach the blockade with the least force
necessary—exactly what proportionality would require. Further, Israel proactively sought to
avoid the confrontation altogether by offering a good faith alternative for delivering the
humanitarian goods to the Gaza Strip—something flotilla participants rejected.
101

The Israeli offer reflects
an attempt to avoid even potential violence
. A final point of consideration is that, under international law, a blockading state has authority to
attack vessels that refuse to honor a lawfully established blockade.
102

Regarding the location of the clash, the blockading state is not limited to interdicting ships
attempting to breach a blockade solely at the site of the blockade. Instead, once it is established
that a vessel intends to breach a lawfully established military blockade, the blockading state my
interdict such vessels wherever the state deems appropriate. 103 In the case of the Free Gaza
flotilla, there was no doubt about what the ships intended to do—the flotilla participants
proclaimed their goal repeatedly and publicly.
104

As such, Israel’s decision to interdict the flotilla on the high seas was permissible under
international law.

In light of the foregoing, Israel did not violate international law, as responsible world leaders had
to know. Their contrary charges suggest either willful ignorance (which is doubtful) or intentional
malice (one wonders why).
E. The Charge of Committing a Crime Against Humanity
Well, then, did Israel’s actions amount to a crime against humanity? 105 Oh, please! Crimes
against humanity are offenses of the most serious nature in the hierarchy of international
crimes. One of the most widely cited definitions of “crime against humanity” today is the
definition found in the Rome Statute:
[A] “crime against humanity” means any of the following acts when committed as part of a
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widespread or systematic attack directed against any civilian population
…:
(a) Murder;
(b) Extermination;
(c) Enslavement;
(d) Deportation or forcible transfer of population;
(e) Imprisonment or other severe deprivation of physical liberty in violation of fundamental rules
of international law;
(f) Torture;
(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any
other form of sexual violence of comparable gravity;
(h) Persecution against any identifiable group or collectivity on political, racial, national, ethnic,
cultural, religious, gender . . ., or other grounds that are universally recognized as impermissible
under international law, in connection with any act referred to in this paragraph or any crime
within the jurisdiction of the Court;
(i) Enforced disappearance of persons;
(j) The crime of apartheid;
(k) Other inhumane acts of a similar character intentionally causing great suffering, or serious
injury to body or to mental or physical health. 106
None of these occurred. The naval clash that took place on May 31, 2010, occurred because a
flotilla of self-described human rights activists sought to breach an Israeli blockade lawfully
established to interdict military goods bound for the Gaza Strip, the territory from which Hamas
and its Islamist terrorist allies were attacking Israel. 107 That nine of the activists were killed was
regrettable. It was also avoidable. Israel offered an alternative solution, whereby the
humanitarian goods could have been delivered to the Gaza Strip over land.
108

Despite their repeated claims that their purpose was delivery of humanitarian goods to Gaza,
the flotilla participants rejected Israel’s good faith offer and sought to breach the blockade
instead.
109

Even then, casualties were not inevitable—five of the six vessels were boarded relatively
peacefully, with only a few minor injuries on either side.
110

Unlike what occurred on the other five ships, a large group of persons on the sixth vessel took
up weapons to resist by force, and it was only on the sixth vessel where numerous casualties
on both sides occurred.
111

Some on the sixth ship claimed (before sailing) that they were seeking martyrdom and,
doubtless, some will claim that they achieved their goal.
112

When persons seek “martyrdom”
by attacking others
, they are inviting their own deaths, and there is little that the victims of such attacks can do but
defend themselves with lethal force.
113
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That is what occurred on the Mavi Marmara. That only nine passengers were killed (out of a
total of 581 on the ship) is a tribute to the training and discipline of the Israeli forces. The Free
Gaza flotilla sought a confrontation, and they got one—but not because Israel wanted it. Israel
sought to avoid a confrontation up to the very end, but the flotilla refused to either change
course away from Gaza or divert into the port of Ashdod to unload its humanitarian goods there
for subsequent shipment to Gaza over land.
114

Charging that what occurred in the May 31st clash at sea constituted a crime against humanity
is both ludicrous and scurrilous, as any reasonable world leader would know. Once again, one
wonders what would motivate world leaders to make such outlandish accusations.
V. CONCLUSION
The prophet Isaiah has given mankind a solemn warning about integrity and sound judgment
that we all—world leaders included—should heed: “Woe to those who call evil good, and good
evil . . . .” 115 When one realistically looks at the Middle East, no other nation in the region even
116 Moreover, Israel’s
remotely approaches Israel’s fidelity to the rule of law.
principal opponents in the Middle East (and around the world) care not one whit about such
things. World leaders—especially those in the West who come from political systems committed
to justice and the rule of law—acted shamefully regarding Israel with their unfounded and
irresponsible accusations of wrongdoing. Israel sought to live up to its responsibilities under
international law in all that transpired. In fact, it sought to go the extra mile by offering a good
faith alternative to ensure delivery of the humanitarian goods without the threat of confrontation
with the flotilla. Israel’s actions were transparent for the whole world to see. It was flotilla
participants who sought violent confrontation. Many aboard the Mavi Marmara brought weapons
aboard in anticipation of engaging in violence with Israeli forces that they knew would arrive to
117
enforce its blockade.
Only a blind man—or those intentionally blinded by prejudice or malice—could conclude
otherwise.
One can easily discount the views of loons on the world stage like Venezuela’s Hugo Chavez or
the North Korean foreign ministry in condemning Israel, but why would otherwise responsible
leaders mimic them? Woe to world leaders who rushed to condemn Israel and give the Islamist
terrorists a pass! Such was not justice; it was a gross perversion of justice. Because so much of
the world—including too many leaders of western democratic states who should have known
better—so blithely and readily condemned Israel, the innocent party in the May 31, 2010, naval
clash, I am compelled by justice and the rule of law to follow in the footsteps of Émile Zola in
expressing righteous indignation at such an open and notorious injustice. For the sake of justice
and the rule of law, I gladly take my stand with Zola. J’accuse!
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rank and demanded to see him writhing with remorse on his rock of infamy. Could these things
be true, these unspeakable acts, these deeds so dangerous that they must be carefully hidden
behind closed doors to keep Europe from going up in flames? No! They were nothing but the
demented fabrications of Major du Paty de Clam, a cover-up of the most preposterous fantasies
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